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and the numbers of readers of Playboy and Hustler; "Sexual Stratification, 
Pornography, and Rape" (Manuscript, Family Research Laboratory and Depart
ment of Sociology, University of New Hampshire, 1 8  1'-lovember 1 983). The 
authors .conclude: . "the findings suggest that the combination of a society 
which is characterized by a struggle to secure equal rights for women, by a 
high readership of sex magazines which depict women in ways which may 
legitimize violence, and by a context in which there is a high level of 
non-sexual violence, constitutes a mix of societal characteristics which 
precipitate rape" (p. 1 6) .  See also Report of the Committee on Obscenity and Film 
Censorship (London: HMSO, 1 979) and the opinions of Justice Harlan on the 
injury to "society" as a permissible basis for legislative judgments in this area. 
Alberts v. U.S. , 354 U.S.  476, 501-502 ( 1956) (concurring in companion 
case to Roth). 

54· Lawrence Tribe, American Constitutional Law (Mineola, N.Y. : Foundation Press, 
1 978), p. 662 . 

5 5 ·  I am conceiving rape as sexual aggression; see Chapter 9· The work of Neil 
Malamuth is the leading research in this area. See Malamuth, "Rape Proclivity 
among Males" ;  idem, "Rape Fantasies as a Function of Exposure to Violent 
Sexual Stimuli," Archives of Sexual Behavior 10 ( 198 1): 33;  Malamuth, Haber, 
and Seymour Feshbach, "Testing Hypotheses regarding Rape: Exposure to 
Sexual Violence, Sex Differences, and the 'Normality' of Rapists, "  Journal of 
Research in Personality 14 ( 1980): 1 2 1:-I 37; Malamuth, M .  Heim, and S. Fesh
bach, "Sexual Responsiveness of College Students to Rape Depictions: Inhibitory 
and Disinhibitory Effects,"] ournal of Personality and Social Psychology 38 (I 980 ): 
399-408. See also the work by Malamuth cited in note 6, above. Of course, there 
are difficulties in measuring rape as a direct consequence of laboratory experi
ments, difficulties that have led researchers to substitute other measures for 
willingness to aggress. 

Apparently, it is impossible to make a film for experimental purposes which 
portrays violence or aggression by a man against a woman and which a substantial 
number of normal male experimental subjects do not perceive as sexual; conver
sation with E .  Donherstein. 

56. By this I do not mean erotica, which could be defined as sexually explicit sex 
premised on equality. See also Zillman and Bryant, "Effects of Massive 
Exposure to Pornography. " 

57 .  See also the "original position" of John Rawls, A Theory of justice (Cambridge, 
Mass. :. The Belknap Press of Harvard University Press, 197 1), · and idem, 
"Kantian Constructivism in Moral Theory,"]ournal of Philosophy 9 ( 1980): 5 1 5 ,  
533-5 3 5 ·  

58 .  Immanuel Kant, Fundamental Principles of the Metaphysics of Morals, trans. 
T. Abbott (Indianapolis: Bobbs-Merrill, 1 947); Arthur Danto, "Persons," in 
Encyclopedia of Philosophy, vol. 6 ,  ed. P. Edwards (New York: Macmillan, 
1 967), 10 ;  Margaret Radin, "Property and Personhood,"  34 Stanford Law 
Review 957 ( 1982). 

59· Ludwig Wittgenstein, Philosophical Investigations, trans. G. Anscombe,  2d ed. 
(Oxford: Blackwell, 1 958), p. 1 78 .  
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E.g. , Capital. 
David Hume, "Of Personal Identity,"  in A Treatise on Human Nature (Oxford: 
Clarendon Press, 1986), bk. 1 ,  pt. 4, sec. 6. 
Bernard Williams, "The Idea of Equality ," pp. 232-234, in Problems of the Self 
I ( 1973). 
One might ask at this point, not why some women embrace explicit sado
masochism, but why any women do not. 
Dworkin, Pornography, p. I I ) .  "Echoing Macaulay , 'Jimmy' Walker remarked 
that he had never heard of a woman seduced by a book. "  U.S.  v. Roth, 237 
F.2d 796, 812 (2nd Cir. 1956) (appendix to concurrence of Frank, J . ). Much 
of what is usually called seduction, feminists might consider rape or forced sex. 

6:; . American Booksellers Assn. , Inc . v. Hudnut, 77 1 F .2d 323 (7th Cir. 1 985). 
66. 771 F . 2d at 328. 
67. In this case, official policy has been expressed through the device of "summary 

affirmance" of the Hudnut result by the U.S. Supreme Court. Hudnut v. 
American Booksellers Assn. , Inc. , 475 U.S.  100 1  (1 986). A summary 
affirmance resolves a case without briefs or arguments by letting stand a result 
reached in a court of appeals. Lower courts reviewing the identical issues are 
bound by the result but not by the reasoning of the decision that is affirmed. 
Where the issues are not identical, or where the decision departs from 
established precedent, or where intervening legal developments suggest that the 
Court would reach a different result, lower courts may not be bound by the 
result. The Supreme Court may grant full review to the issues without being 
bound by the previous summary affirmance. Mandel v. Bradley, 432 U.S. 173  
( 1977); Hicks v .  Miranda, 422 U.S.  332 ( 1975). So while this result t s  a 
significant state behavior, it need not be the last word on the subject. 

I 2 .  Sex Equality: On Difference and Dominance 

r .  Sex inequality was first found unconstitutional by interpretation of the equal 
protection clause of the Fourteenth- Amendment in 197 1 . Reed v. Reed, 404 
U.S. 7 1  ( 197 1) .  When Title VII of the Civil Rights Act of 1964 was debated, 
racist southern congressmen attempted to defeat the provisions on racial 
discrimination by adding "sex" to the prohibited ltases. Their reductio ad 
absurdum failed when it passed; Congressional Record, February 8 ,  1964, p. 2577 . 
See also Willingham v. Macon Telegraph Publishing Co. ,  507 F.2d 1084, 
1090 (:;th Cir. 1975).  

2 .  The law of sexual harassment, recognized only recently under sex equality law, 
is an exception, achieved by putting into practice the analysis argued in this 
book. See Catharine A. MacKinnon, Sexual Harassment of Working Women: A 
Case of Sex Discrimination (New Haven: Yale University Press, 1979). Sex 
equality cases that address sexual issues such as rape (Michael M. v. Superior 



L 

Notes to Pages 2 r 7-220 3 I5 

Court of Sonoma County, 450 U.S.  464 [I98 I}; Dothard v. Rawlinson, 433 
U.S.  32I [I977}) do so in a context of the drawing of gender lines. 

3· J. Tussman and ] .  tenBroek, "The Equal Protection of th£ Laws,"  37 California 
Law Review 34I ( I949); were the first to use the term fit to characterize the 
necessary relation between a valid equality rule and the world to which it 
refers. 

4· Royster Guano Co. v. Virginia, 253  U.S. 412 ,  4 I 5  ( I920). 
5· Craig v. Boren, 429 U.S. I90 ( I976). 
6. Barbara Brown, Thomas I .  Emerson, Gail Falk, and Ann E.  Freedman, "The 

, Equal Rights Amendment: A Constitutional Basis for Equal Rights for 
Women,"  So Yale Law}ournal 87 I ( I97 I) .  

7 .  "Regardless of their sex, persons within any one of the enumerated classes . . . 
are similarly situated . . . By providing dissimilar treatment for men and 
women who are thus similarly situated, the challenged section violates the 
Equal Protection Clause. "  Reed v. Reed, 404 U.S. 7 I ,  77 ( I97 I ); Rostker v. 
Goldberg, 453 U.S. 57 ( I98 I )  (because women are differently situated for 
combat by legislation, male-only registration for draft does not violate equal 
protection). See also Califano v. Webster, 430 U.S. 3 I 3  ( I977); Parham v. 
Hughes, 44 I U.S. 347 , 355 ( I979) (mothers not similarly situated to fathers 
for purposes of legitimizing children because only fathers have legal power to do 
so); Schlesinger v. Ballard, 4I9  U.S.  498 ( I975 ); Michael M. v. Superior Court 
of Sonoma County, 450 U.S. 464, 47 I (I98I)  (women are dissimilarly situated 
from men "with respect to the problems and risks of sexual intercourse,"  
meaning pregnancy). 

8. There is another approach, gaining ascendancy, discussed in Chapter 1 3 .  
9 ·  G .  Rutherglen, "Sexual Equality in Fringe-Benefit Plans, "  6 5  Virginia Law 

Review 199, 206 ( I979). 
ro. Brown, Emerson, Falk, and Freedman, "The Equal Rights Amendment. "  
I I .  Nadine Taub, "Keeping Women in Their Place: Stereotyping Per Se as a Form 

of Employment Discrimination, "  2 1  Boston College Law Review 345 ( I98o); See 
also Barbara Kirk Cavanaugh, " 'A Little Dearer than His Horse' :  Legal 
Stereotypes and the Feminine Personality," 6 Harvard Civil Rights-Civil 
Liberties Law Review 260 ( 197 1 ) .  

1 2 .  Jean Harris,  quoted by Shana Alexander in Very Much a Lady, in a review by 
Anne Bernays, New York Times Book Review, March 27,  I983, p. I 3 .  

1
,
3 .  See B .  Babcock, A .  Freedman, E .  Norton, and S .  Ross, Sex Discrimination and 

the Law (Boston: Little, Brown, 1 97 5), pp. 23-53 . 
. , 14 ·  The Bona Fide Occupational Qualification exception to Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. Section 2oooe-2(e), permits sex to be a job 
qualification when it is a valid one. For ERA theory, see Brown, Emerson, Falk, 
and Freedman, "The Equal Rights Amendment."  

· r 5 .  This observation applies even to  enlightened liberals like John Rawls, who 
rejects the naturalism of social orderings as prescriptive but accepts them as 
descriptive of unjust societies. Inequality exists in nature; society can accept or 
reject it. It is not in itself a social construct, nor are differences a function of it; 
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John Rawls, A Theory of justice (Cambridge, Mass. : The Belknap Press of 
Harvard University Press, 197 1) ,  p. 102.  

1 6. For examples, see Wendy Williams, "The Equality Crisis: Some Reflections on 
Culture, Courts, and Feminism,"  7 Women's Rights Law Reporter 1 7 5  ( 1982); 
Herma Kay, "Models of Equality," 1 985 University of Illinois Law Review 39; 
Fran Olsen, "Statutory Rape: A Feminist Critique of Rights Analysis,"  63 
Texas Law Review 387 ( I984); Wendy Williams, "Equality's Riddle: Pregnancy 
and the Equal Treatment/Special Treatment Debate, "  I 3 New York University 
Review of Law and Social Change 325 ( I985); Sylvia Law, "Rethinking Sex and 
the Constitution,"  I 32 University of Penmylvania Law Review 955  (I984); 
Stephanie Wildman, "The Legitimation of Sex Discrimination: A Critical 
Response to Supreme Court Jurisprudence,"  63 Oregon Law Review 265 ( I984); 
Herma Kay, "Equality and Difference: The Case of Pregnancy,"  I Berkeley 
Women's Law journal I ( 1985); Dowd, "Maternity Leave: Taking Sex Differences 
into Account, "  54 Fordham Law Review 699 ( I986). Frances Olsen, "From False 
Paternalism to False Equality: Judicial Assaults on Feminist Community, 
Illinois 1 869-I895 , '' 84 Michigan Law Review 1 5  I8 ( I986), sees the definition 
of the issues as limiting. 

I 7 .  Examples in employment: Title VII of the Civil Rights Act of i964, 42 U.S .C.  
2oooe; Phillips v. Martin-Marietta, 400 U.S. 542 ( I97 1) .  Education: Title IX 
of the Civil Rights Act of I 964, 20 U.S.C. I 68 1 ;  Cannon v. University of 
Chicago, 44I U.S. 677 (1979); Delacruz v. Tormey, 582 F .2d 45 (9th Cir. 
1 978). Academic employment: women appear to lose most of the cases that go 
to trial, but cf. Sweeney v. Board of Trustees of Keene State College, 604 F.2d 
1 06 ( 1st Cir. 1 979). Professional employment: Hishon v. King & Spalding, 
467 U.S. 69 ( I984). Blue-collar employment: Vanguard Justice v. Hughes, 
47 I F. Supp. 670 (D. Md. I 979); Meyer v. Missouri State Highway 
Commission, 567 F. 2d 804 (8th Cir. I977); Payne v. Travenol Laboratories 
Inc . ,  416  F. Supp. 248 (N.D.  Miss. I 976). See also Dothard v. Rawlinson, 
433 U.S. 32 r ( 1 977) (height and weight requirements invalidated for prison 
guard positions because of disparate impact on the basis of sex). Military: 
Frontiero v. Richardson, 4I 1 U.S. 677 (I973); Schlesinger v. Ballard, 4 I 9  
U.S. 498 ( 197 5). Athletics: This situation is relatively complex. See Gomes v .  
R.I .  Interscholastic League, 469 F. Supp. 659 (D. R.I. 1 979); Brenden v.  
Independent School District, 477 F.2d I 292 (8th Cir. I973); O'Connor v.  
Board of Education of School District No.  23,  645 F .2d 578 (7th Cir. 1981); 
Cape v. Tennessee Secondary School Athletic Association, 424 F. Supp. 732 
(E .D. Tenn. 1 976), rev'd, 563 F. 2d 793 (6th Cir. 1 977); Yellow Springs 
Exempted Village School District Board of Education v. Ohio High School 
Athletic Association, 443 F. Supp. 753  (S.D. Ohio 1 978); Aiken v. Lieuallen, 
593 P.2d I 243 (Or. App. I 979). 

r 8 .  See Rostker v. Goldberg, 45 3 U.S. 57 ( 198I)  (upholding male-only draft · 
registration). See also Lori S. Kornblum, "Women Warriors in a Men's World: 
The Combat Exclusion,' '  2 Law & Inequality: A journal of Theory and Practice 
35  I ( I984). 
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19.  The undercurrent is: what's the matter, don't you want me to learn to kill . . .  
just like you? This conflict might be expressed as a dialogue between women in 
the afterlife. The feminist says to the soldier: we fought-for your equality. The 
soldier says to the feminist: oh, no, we fought for your equality. 

20. On alimony and other economic factors, see L. Wietzman, "The Economics of 
Divorce: Social and Economic Consequences of Property, Alimony, and Child 
Support Awards,"  2 8  UCLA Law Review I I8 I , 1 2 5 1  (r98r), which documents 
a decline in women's standard of living of 73 percent and an increase in men's 
of 42 percent within a year after no-fault divorce in California. Weitzman 
attributes to no-fault what, in my view, should be attributed to gender 
neutrality. On custody, see Phyllis Chesler, Mothers on Trial (New York: 
McGraw-Hill, 1986). 

2 1 .  For data and analysis see Barbara F. Reskin and Heidi Hartmann, eds . , Women's 
Work, Men's Work: Sex Segregation on the job (Washington, D.C. : National 
Academy Press, 1 986). Comparing the median income of the sexes from ages 
twenty-five to fifty for 1 975-I983, the U.S.  Department of Labor Women's 
Bureau reports that women in 1 97 5  made about $8,ooo to men's $ I4,ooo, and 
in 1983 $ r 5 ,000 to men's $24,ooo; U.S. Department of Labor, Women's 
Bureau, Time of Change: 1983 Handbook of Women Workers, Bulletin 298 
(Washington, D.C. , 1983), p. 456. The Equal Pay Act was passed in 1963 . On 
equal pay for equal work, see Christensen v. State of Iowa, 563 F.2d 353 (8th 
Cir. 1 977); Gerlach v. Michigan Bell Tel. Co. ,  501 F. Supp. 1 300 (E.D. Mich. 
1 98o); Odomes v. Nucare, Inc. , 653 F. 2d 246 (6th Cir. 1981);  Power v. Barry 
County, Michigan, 5 39 F. Supp. 7 2 1  (W.D. Mich. 1982); Lemons v. City and 
County of Denver, 17 FEP Cases 906 (D. Colo. 1 978), affd, 620 F .2d 228 
(roth Cir. 1980), cert. denied, 449 U.S .  888 ( 1980). See also Carol Jean Pint, 
"Value, Work and Women," 1 Law & Inequality: A journal ofTheory and Practice 
1 5 9  ( 1983). To see the demise of women's schools on the horizon, combine the 
result of Bob Jones University v. United States, 461 U.S. 5 74 ( 1983) (private 
university loses tax exemption because internal racial segregation violates public 
policy) with Mississippi University of Women v. Hogan, 458 U.S. 7 1 8  (1982) 
(all-women public nursing school is sex discrimination) . 

. 22 .  General Electric v. Gilbert, 429 U.S.  125  ( 1976); Geduldig v. Aiello, 4 1 7  
u.s.  484 ( 1974). 

2 3 .  A recent example of the Supreme Court's understanding this better than the 
women's movement is California Federal Savings and Loan Assn. v. Guerra, 479 
U.S.  272 (1987), concerning statutory maternity leave. No feminist group 
supported the::. position the Supreme Court ultimately adopted: that it was not 
sex discrimination for a state legislature to require maternity leaves and job 
security for pregnant women. All but one feminist group (which argued that 
reproduction is a fundamental right) argued that it was. 

24. Lemons v. City and County of Denver, I7 FEP Cases 906 (D. Colo. 1978); 
AFSCME v. Washington, 770 F.2d 140 1  (9th Cir. 1985). 

2 5 .  EEOC v. Sears, Roebuck and Co. ,  Civil Action # 79-C-4373 (N.D. Ill. 1987), 
"Offer of Proof concerning the Testimony of Dr. Rosalind Rosenberg, "  
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"Written Testimony of Alice Kessler Harris," "Written Rebuttal Testimony 
of Dr. Rosalind Rosenberg, "  Rosalind Rosenberg, "The Sears Case: An Histori- · i 
cal Overview" (Mimeograph, November 2 5 ,  1 985); Rosalind Rosenberg , 
"Women and Society Seminar: The Sears Case" (Paper, December r6, 1 985); 
Jon Weiner, "The Sears Case: Women's History on Trial ,"  The Nation, 
Septembeq , 1985, pp. r, 1 76-r8o; Alice Kessler-Harris ,  "Equal Employment 
Opportunity Commission v. Sears, Roebuck and Company: A Personal 
Account,"  Radical History Review 35  ( 1986): 57-79. EEOC v Sears, 628 F. 
Supp. 1264 (N.D. Ill. , 1 986) (Sears did not discriminate), aff'd, 839 F.2d 302 
(7th Cir. 1 988). 

26. Phillips v. Martin-Marietta, 400 U.S. 542 ( 197 1). 
27. Reed v. Reed, 404 U.S. 71 ( 197 1). 
28 .  Aristotle, Politics: A Treatise on Government, trans. A. D. Lindsay (New York: 

E. P. Dutton, 1 9 1 2),  bk. 3 ,  chap. r6: "Nature requires that the same right and 
the-same rank should necessarily take place amongst all those who are equal by 
nature" (p. ror); idem, Ethica Nicomachea,' trans . W. Ross (London: Oxford 
University Press, 1 972), bk V. 3 ,  1 1 3 1a-b. 

29.  On women's nature: "Although moral virtue is common to all . . .  yet the 
temperance of a man and a woman are not the same, nor their courage, nor their 
justice . . .  for the courage of the man consists in commanding, the woman's 
in obeying"; Aristotle, Politics, p. 24. 

30. J .  Landes, "The Effect of State Maximum-Hours Laws on the Employment of 
Women in 1920," journal of Political Economy 88 (1 980): 476. 

3 1 .  Kahn v. Shevin, 4 1 6  U.S. 35 1 ,  3 5 3  (1974). 
32 .  Schlesinger v. Ballard, 419  U.S. 498 (1975). 
33· Dothard v. Rawlinson, 433 U.S. 32 1 ( 1977). If courts learned that sexual 

harassment is as vicious and pervasive and damaging to women in workplaces 
everywhere as rape is to women guards in men's prisons, one wonders if women 
could be excluded from the workplace altogether. Meritor Savings Bank, FSB 
v. Vinson, 477 U.S. 57 ( 1986), includes a complaint for sexual harassment 
based on two and a half years of rape by a bank supervisor. 

34· Doerr v. B .F. Goodrich, 484 F. Supp. 320 (N. D. Ohio 1 979); Hayes v. Shelby 
Memorial Hospital, 546 F. Supp. 259 (N. D. Ala. 1982); Wright v. Olin 
Corp. , 697 F.2d 1 172 (4th Cir. 1 982). 

3 5 ·  David Cole, "Strategies of Difference: Litigating for Women's Rights in a 
Man's World, 2 Law & Inequality: A journal ofTheory and Practice 34 n.4 (1984) 
(collecting cases). 

36. It is difficult to document what does not happen. One example is American 
Booksellers _Assn. ,  Inc. v. Hudnut, 771  F. 2d 323 (7th Cir. 1 985), summarily 
affirmed by the Supreme Court without argument. 475 U.S. 1001  (1 986), reh. 
denied 475 U.S. 1 1 32 ( 1986). 

37 · Michael M. v. Superior Court of Sonoma County, 450 U.S. 464 ( 198 1 ). 
38. Rostker v. Goldberg, 453 U.S. 57 ( 198 1). 
39· Nancy Cott, "Passionlessness: An Interpretation of Victorian Sexual Ideology, 
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I790-1950," Signs: A journal of Women in Culture and Society 4 (1978): 
2 1 9-236. 

40. Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 ( 1979). See 
also Washington v. Davis, 426 U.S. 229 (1976); U.S. POstal Service v. Aikens, 
460 U.S. 7 1 1  ( 1983). 

4 1 .  Sexual harassment law has mostly avoided requiring women to prove that the 
man who made sexual advances toward them did so intending to discriminate 
against women. Katz v. Dole, 709 F. 2d 2 5 1 ,  2 5 5-256, esp. 256 n. 7 (4th Cir. 
1 983); but cf. Norton v. Vartanian, 3 1  FEP Cases I259 ,  1 260 (D. Mass. 
I983). Judges have, for the most part, been brought to comprehend that 
women who are targets of unwanted heterosexual advances would not be in that 
position if they were not women. Barnes v. Costle, 56I  F. 2d 983 (D.C. Cir. 
I977). 

42 . Consider this discussion of the connection between gender issues and motive: 
"It is clear to me that I was denied tenure because I was a lesbian. It is also clear 
to me that no one who voted to deny me tenure thought s/he was 'discrimi
nating' against me as a lesbian, but that each thought s/he was making 'a 
difficult decision about the quality and direction of my work' "; Judith 
McDaniel, "We Were Fired: Lesbian Experiences in Academe, "  Sinister Wisdom 
20 (Spring I982): 30-43. 

43 ·  Furnco Construction Corp. v. Walters, 438 U.S. 567 (1978). Cases on Title 
VII burden of proof that treat race, as this one does, also apply to sex. 

44· Ronald Dworkin, A Matter of Principle (Cambridge, Mass. :  Harvard University 
Press, I 985), p. 205 . 

4 5 .  The classic articulation of "neutral principles in constitutional adjudication" is 
by Herbert Wechsler, in his attack on the Supreme Court for de
institutionalizing racial segregation by law in Brown v. Board of Education. 
Herbert Wechsler, "Toward Neutral Principles of Constitutional Law," 7 3  
Harvard Law Review 1 ( I959). 

r 3 . Toward Feminist Jurisprudence 

I .  In the United States, the "state action" requirement restricts review under the 
Fourteenth Amendment. See Lawrence Tribe, American Constitutional Law 
(Mineola, N.Y. : Foundation Press, I 97 8), pp. I 688-I 7 20, for summary. In 
Canada, under the Canadian Charter of Rights and Freedoms, Section 32 
restricts charter review to acts of government. 

2. Brown v. Board of Education, 347 U.S. 483 ( 1954); Swann v. Charlotte
Mecklenburg Board of Education, 402 U.S. 2 (I 97 I);  Griggs v. Duke Power, 
40I u.s.  424 ( I97 1 ). 

3· Herbert Wechsler, "Toward Neutral Principles of Constitutional Law, "  73 
Harvard Law Review I ( I959). 
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4· Plessy v .  Ferguson, I63 U.S.  537 ,  5 5 I  ( I896); Wechsler, "Toward Neutral 
Principles, "  p. 3 3 ·  

5 ·  Karl Marx, The Poverty of Philosophy (New York: International Publishers, 
I963), p. I 74· 

6. Karl Marx and Friedrich Engel�, The Holy Family, trans. R. Dixon (Moscow: 
Progress Publishers, I956), p. I 57 .  See generally M. Cain and A. Hunt, Marx 
and Engels on Law (London: Academic Press, I979). 

7· Examples are Loving v. Virginia, 388 U.S. I ( I967); Brown v. Board of 
Education, 347 U.S. 483 (I954); some examples of the law against sexual 
harassment (e. g . ,  Barnes v. Costle, 56I F.2d 983 [D.C. Cir. I977]; Vinson v. 
Taylor, 7 5 3  F.2d I4I [D.C.  Cir. I985], affd. 477 U.S. 57 (I986); Priest v. 
Rotary, 98 F.R.D. 755 [D.Cal. I983]), some athletics cases (e.g. , Clark v. 
Arizona Interscholastic Assn. , 695 F.2d I 126 [9th Cir. I986]), some affirma
tive action cases (e.g. , Johnson v. Transportation Agency, Santa Clara County, 
480 U.S. 6I6  [ I987]), and California Federal Savings and Loan Association v. 
Guerra, 492 U.S. 272 ( I987). 

8. This context was argued as the appropriate approach to equality in an 
intervention by the Women's Legal Education and Action Fund (LEAF) in Law 
Society of British Columbia v. Andrews (May 22 ,  I987) before the Supreme 
Court of Canada. This approach to equality in general, giving priority to 
concrete disadvantage and rejecting the "similarly situated" test, was adopted 
by the Supreme Court of Canada in that case ( 1989) - DLR (3d) - . 

9· See Ill. Rev. Stat. I98 5 ,  ch. 38,  par. I 2-14; People v. Haywood, 5 I 5  N.E.2d 
45 (Ill. App. I987) (prosecution not required to prove nonconsent, since sexual 
penetration by force implicitly shows nonconsent); but cf. People v. Coleman, 
520 N.E.2d 5 5  (Ill. App. I987) (state must prove victim's lack of consent 
beyond reasonable doubt). 

IO.  This is argued by LEAF in its intervention application with several groups in 
Seaboyer v. The Queen ( I2  July I988) and Gayme v. The Queen (I8 November 
I988), both on appeal before the Supreme Court of Canada. The rulings below 
are The Queen v. Seaboyer and Gayme ( I986) 50 C.R. (3d) 395 (Ont. C.A.) . 

I r .  LEAF and a coalition of rape crisis centers, groups opposing sexual assault of 
women and children, and feminist media made this argument in an intervention 
in The Queen v. Canadian Newspapers Co. , Ltd. The Canadian statute was 
upheld by a unanimous court. ( I988)-D.L.R. (3d)-. 

I 2 .  This is argued by LEAF intervening in The Queen v. Gayme. 
I 3 .  This argument was advanced by LEAF in an intervention in Borowski v. 

Attorney General of Canada (October 7 ,  I987). 
I4. The Anti-Pornography Civil Rights Ordinance (discussed in Chapter I I in text 

accompanying notes 64-67) aims to do this. See Andrea Dworkin and 
Catharine A. MacKinnon, Pornography and Civil Rights: A New Day for Women's 
Equality (Minneapolis: Organizing Against Por�ography, I 988). 

-· 
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Earlier versions of parts of this book appeared as "Feminism, Marxism, Method, and 
the State: An Agenda for Theory," Sigm: journal of Women in Culture and Society 7 
( I982): 5 I 5-544; "Feminism, Marxism, Method, and the State: Toward Feminist 
Jurisprudence, "  Signs: journal of Women in Culture and Society 8 (1983): 635-658; 
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